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January 7,2005 

Marlene H. Dortch 
Office of the Secretary 
Federal Communications Commission 
445 12" Street, S.W., Room TW-A325 
Washington, DC 20554 RECEIVED 

RE: Notification of Subscriber Transfer 7 IOo5 jAN CC Docket No. 00-257 

Dear Ms. Dortch: 

Pursuant to Section 64.1 120(e) of the Commission's Rules, 47 C.F.R. 0 64.1 120(e), this 
letter provides notification of the transfer of certain Colorado local exchange subscribers of 
Alticomm, Inc. c/o ServiSense.com, Inc. to Qwest Corporation and Qwest Long Distance 
Corporation, collectively known as Qwest. 

The Colorado Public Utilities Commission concurred in its correspondence dated 
December 6,2004 to Qwest Corporation that Alticomm abandoned service in the Colorado 
market. Qwest is providing advance notice that it will become the new provider of certain 
Colorado local, interLATA, and intraLATA telecommunications services to Alticomm, Inc. c/o 
ServiSense.com, Inc. customers unless they select another provider. The notice letter is being 
sent to Alticomm, Inc. c/o ServiSense.com, Inc. customers on January 7,2005, with the actual 
transition of customers to take place no sooner than 30 days from the date of the letter. The 
transfer of customers is expected to occur between February 14,2005 and March 16,2005. 

A sample of the notification letter is attached hereto. Qwest certifies that it is providing 
advance subscriber notice in accordance with Section 64.1 120(e)(3), 47 C.F.R. 0 64.1 120(e)(3), 
and that it will comply with the obligations specified in that notice and other statutory and 
Commission requirements that apply to the streamlined carrier change process. 

Should you have any questions, please do not hesitate to contact me. 

Sincerely, 

r3 L a U L  v 04 p/Q&Q/ 
Diana DeCorte sr 
Attachments 

http://ServiSense.com
http://ServiSense.com
http://ServiSense.com


QWEST CHOICE" LONG DISTANCE 
5 cents a minute plus low $2.99 monthly fees*-$20 per month max. 

unlimited calling plan 
(expires 4/9/05) 

*2 MRC per line and $0.99 intentate services fee per account. Fees apply toward the $20 monthly max. 

Qwest Choice"* long Distance: Offer ewes  4/9/05. Available only to Qwest local service customers for residentiil use. Not 
available in MT or AK. $2 MRC per line and $0.99 intentate services fee per account ore included in domestic LD charges cap. $5 
PIC Change Charge not included. Originating calls available in AK with Qwest cdling card. Certain use restrictions apply except in 
CO. Long Distance service provided by Qwest LD Cop. Listed rates cover calls only within the US and to Puerto Rico, Guam, USVl 
and CNMl and does not include taxes, incremental charges and surcharges. International rates are excluded. Subject to 
applicable tariffs and regulations. Rates subject to change. 

I 

Copyright Q 2005 
Qwest. All rights reserved. 

Colorado Consumer A La Carte Services Pricing 
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Main Residential Line 
Additional Residential Line 
3-Way Calling 
Additional Listing 
Call Forwarding 
Call Rejection 
Call Waiting 
Call Waiting ID 
Caller ID 
Continuous Redial 
Custom Ringing 
Do Not Disturb 
Last Call Return 
Security Screen 
Voice Mail 

Monthly: $1 4.88 / Installation: $35.00 
Monthly: $1 4.88 / Installation: $35.00 
Monthly: $3.50 / Installation: $8.50 
Monthly: $1.50 / Installation: $8.50 
Monthly: $5.00 / Installation: $8.50 
Monthly: $4.50 / Installation: $8.50 
Monthly: $5.50 / Installation: $8.50 
Monthly: $5.50 / Installation: $8.50 
Monthly: $6.95 / Installation: $8.50 
Monthly: $3.50 / Installation: $8.50 
Monthly: $5.00 / Installation: $7.00 
Monthly: $3.95 / Installation: $8.50 
Monthly: $2.95 / Installation: $8.50 
Monthly: $2.95 / Installation: $8.50 
Monthly: $7.95 / Installation: $8.50 



5TATE OF COLORADO 
WBUC UTILITIES COMMISSION 

Gregory E. Sopkin, Chairman 

Bruce N. Smith, Diredor 

Paul R. McDaniel 
Qwest Corporation 
Assistant Vice President 
Colorado Regulatory Affairs 
1005 17” Street, Suite 200 
Denver, CO 80202 

D e ! p a ~ t o f R c g u l a t o r y ~  
Tambor W i l l i  
ExeartiveDirectar 

December 6,2004 

RE: Alticomm, Inc. c/o Servisense.com, Inc., Notice of Discontinuance 

Dear Mr. McDaniel, 

We are in receipt of your letter dated October 14, 2004, notifying the Commission of 
Qwest wholesale’s notice of disconnection to Alticomm, Inc. c/o Servisense.com, Inc. 
(“Alticomm”) according to the interconnection agreement between the parties. 

This letter confirms that the Commission has not received any communication from 
Alticomm since your letter. Alticomm had, however, previously been in contact with 
Commission Staff regarding its bankruptcy filing. Alticomm indicated to Staff that it was 
leaving the Colorado market as of August 16,2004, and that it might not be filing an application 
to exit the Colorado market as required by the Commission’s rules. Alticomm did, however, 
represent to Staff that it would be notifying its 278 Colorado customers of the need to choose an 
alternative provider. 

Based on Staffs communication with Alticomm on this matter and the lack of response 
to the Qwest disconnection letter, Staff believes it is a reasonable conclusion that Alticomm has 
effectively abandoned service in the Colorado market. Therefore, and since Alticomm was a 
reseller of Qwest service, Qwest should proceed under the Commission’s Rule 4 CCR 723-40- 
40.2 regarding abandonment by a reseller. 

Please let me know if you have any questions. 

Sincerely, 

John Trogonoski 
Financial Analyst 

cc: Jerry Enright 

1580 Logan Street, Office Level 2, Denver, Colorado 80203,303-894-2000 

www.dora.state.co.dpuc 
Permit and Insurance (Outside Denver) 1-800-888-01 70 

TTY Users 71 1 (Relay Colorado) 

Consumer Affain (Outside Denver) 1-800-456-0858 
Hearing info 303-894-2025 

Transportation Fax 303-894-2071 
Consumer Affairs 303-894-2070 F ~ x  303-894-2065 

http://Servisense.com
http://Servisense.com


Residential Package and Long Distance Pricing 

details. Some features not compatible with othen, require special equipment at an additional charge, and may not be available in 
all areas. Subject to applicable tariffs and regulations. Rates subject to change. In Colorado, this product k toriffed as West 

QW EST CHOICE'" HOME $25.99 A MONTH (plus taxes and fees) 

(Price increases to $29.99 a month for all customers beginning February 7,2005) 

Customized package 
One low, monthly price 
Unlimited local calls 

Choose three features 
Add or change features anytime 

Streamlined billing 
One plan 

Pick what you want from a list of our most popular features and enjoy the flexibflity to change them at no I additional cost. 

Call Forwarding 
Last Call Return 
Custom Ringing 

Six free Qwest 41 lTM Directory 
Caller ID with QwesP Security 

Assistance calls ScreenTM 

Call Waiting 3-Way Calling 
Call Rejection Voice Mail 

Line-BackerTM 

QWEST CHOICE'" HOME PLUS $32.99 A MONTH (plustaxesandfees) 

(Price increases to $34.99 a month for all customers beginning February 7,2005) 

Choose all the features you want. 
Don't limit yourself to just a few calling features- 

choose as many as you want with new Qwest Choicem Home Plus. 

Customized package 
One low, monthly price 

Unlimited local calls 
Choose any or all features 

Add or change features anytime 
Streamlined billing 

Pick any or all of the options you want from a list of our most popular features 
and enjoy the flexibility to change them at any time, at no additional cost. 

Call Forwarding 
Last Call Return (*69) 
Custom Ringing 

Six free Qwest 41 lTM Directory Caller ID with QwesP Security 

Assistance calls 
ScreenTM 

Call Waiting 3-Way Calling 
Call Rejection Voice Mail 

Line-BackerTM 

Qwest ChoiceTM Home Plus: For Qwest CO. IA, ID, MN, ND. OR, SD, WA and WY residential local service customen only. Not 
available in N. Idaho. Price increases to $34.99 for all customers on 2/7/05. Line-BackerTM, Directory Assistance (DA), %Way Calling. 
and Last Call Return automatically included. Other features available for selection. Prices/pockoge components w b h t  to 
change. Listed rates do not include taxes, incremental charges and surcharges. Feature lidtations exist, including but not lknited to 
Dwectory Assistance, Caller ID with QwesPSecurity ScreenTM, Line-BackerTM, and Last Call Retum. Ask your Qwest Representative for 
details. Some features not compatible with others, require special equipment at an additional charge, and may not be available in 
all areas. Subject to applicable tariffs and regulations. Rates subject to change. 



ALTICOMM/SERVISENSE WILL STOP PROVIDING LOCAL AND LONG-DISTANCE TELEPHONE SERVICE 
IN COLORADO 

January 7,2005 

Dear Alticomm/ServiSense Customer: 

Although your telephone service is currently working, Alticomm/ServiSense has stopped 
providing local and long-distance telephone service in Colorado. The Colorado Public Utilities 
Commission’s (“PUC’s”) rules require Qwest, as the underlying service provider to 
Alticomm/ServiSense, to inform you of your options for keeping local and long-distance 
telephone service. To maintain your telephone service, the following two options are available 
to you: 

1 .  Before February 14,2005, you can sign up with another telephone company of 
your choice (see attached list of other telephone companies prepared by the 
PUC and the Office of Consumer Counsel) and keep your current telephone 
number and features, as feasible; or, 

2. If you do not choose another provider, subject to the exception noted below, 
your service will be transferred automatically to Qwest, the owner of the facilities 
providing your service. You will keep your telephone number. You will ako 
maintain your current telephone services, as feasible. The transfer will occur 
between February 14,2005 and March 16,2005. You will not be charged to 
transfer your service. 

If you are currently a customer of a long-distance company other than Alticomm/ServiSense, 
your long-distance provider will remain unchanged unless and until you request a change. Even 
if you are transferred to Qwest, you may at any time choose another provider. If you had 
requested Alticomm/ServiSense for a preferred carrier freeze on your local and/or long-distance 
services, those freezes have been lifted in the transfer process. If you are transferred to Qwest, 
please contact Qwest at the number below if you would like to institute a new freeze on any of 
your new service providers, otherwise please contact your new local service provider. 

If you do not choose an alternative provider and you are transferred to Qwest service, there will 
be no charge to you, and you will maintain your same telephone number and, to the extent 
possible, the same services and features that you have now, except they will be provided 
under Qwest’s terms and conditions and Qwest’s rates. A copy of Qwest‘s price list is enclosed 
with this letter. Once your service has been transferred, you will receive a Welcome Letter from 
Qwest, informing you of your new services and features. If you have any questions about the 
services or features identified in your Welcome Letter, please call Qwest at the toll-free number 
listed below. 

Depending on your credit history, Qwest may charge you a deposit. Please note: if you owe 
Qwest a previous bill for local telephone service, before Qwest will transfer your account, you 
must either pay Qwest what is owed, make acceptable payment arrangements, or choose 
another provider to ensure your service is continued without disruption. 



You may call Qwest at 800-244-1 11 1 to discuss a previous Qwest residential bill, choose another 
long-distance carrier, or for any other questions you might have including questions about 
Qwest's rates, terms and conditions for service. For a previous Qwest business bill, or to choose 
another business long-distance carrier, or for any other business service questions you might 
have, you may call Qwest at 800-603-6000. 

Please be assured that your transfer to Qwest service in no way prevents you from choosing a 
different local service provider at any time. If you have any questions or complaints regarding 
your service with Alticomm/ServiSense, please either call the company directly, or the Colorado 
Public Utilities Commission at 303-894-2070 or if outside of the Denver metro area at 
1 -800-456-0858. 

Qwest. 
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. Re: . B i l l e d E d t y N u k  2 27328 
471 AplJlicsxion Nmnba. 3 07730 
FrabdingRmpietNwbCt(3): 7 79828,799843,779903 
Your (hrtesp- Dated. 1 fay 12,2001 

. .  



INDEPENDENT COMPUTIIR MAINTENANCE LLC 
SALES COMMUNICATIONS CONSULTING VOICE & DATA SOlUTtONS - www.icrncorporatlon.com 

INDEPENDENT COMk UTER MAINTENANCE, LLC 
1037 Route 116 East, Suite € 3 0 2  

Clifto a, NJ 07UI 3 

January 7,2005 
f -  By: 202-41 8-0187 

' and Federal Express 

Letter of Appeal 
Federal Communications Commission 
Office of the Secretary 
44s - 1 2 ' ~  Street, S.W. 
Washington, DC 20554 

REOUESTF!M.REKE'W 

1 FCC-MAILROOM I 

Re- APPEAL OF (1) COIVtMITMENT ADJUSTMENT LETTER 
AND (2) SUBSEQUEIfT DEN1A.L OF S A W  APPEAL BY 
THE SCHOOLS AND LIBRARIES DIVISION OF THE 
UNIVERSAL SERVH :E ADMINISTRATIVE COMPANY 
CG DOCKET NO.: 02-6 
FUNDING YEAR: 20112 Through 2003 
FORM 471 APPLICA rXON NUbl8ER: 307730 
APPLICANT NAME: Kearny Christian Academy 
APPLICANT CONTACT: David Maozo 
BILLED ENTITY NA ME: Kearny Christian Academy 
BlLLED ENTITY NUMBER: 227328 
BlLLED ENTITY AND APPLICQNT 

SERVICE PROVIDE€:: Independent Computer Maintenance, LLC 
SERVICE PROVIDEI: IDENTIFICATION NO.: 143026575 
SERVLCE PROVIDEF, CONTACT PEIRSON: Anthony Natoli 

CONTACT PHONE NO. (201) 998-9460 

SERVICE PROVIDEF. CONTACT PRONE NO.: 973-916-1800 
SERVICE RROVIDEF FAX NO.: 973-916-1986 
SERVICE PROVIDEE E-MAIL: 
TolVYN~iCMCORPCrRAT~ON.ICOM 

Enclosure 1: Copy of P,dministrtttar's Decision on Appeal - 
Funding Year 2002-42003 for Kearny Christian 
Acadern!' dated Nobeember 16,2004. 

Enclosure 2: Copy of Didepcndenl Computer Maintenance, LLC 
Apperi of  Commitment Adjustment - 
Funding Year 2002-2003 for Kearny Christian 
Academy dated May 12,2004. 

EncIosure 3; Copy of E CC Peciskm entitled ('In Re 

Since 1985 -. 
1037 R O U T E  4 6  EAST,  S U I T E  C - 1 0 2  4 CLIFTON,  NJ 07013 TEL 973-916-1800  F A X  9 7 3 - 9 1 6 - 1 9 8 6  

http://www.icrncorporatlon.com
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betta of Appeal 
Federal Communications Commission 
Office of the Secretary 
January 7,2005 
Page 2 

- Federal-State Joint Board of Universal Service, 
adopted oia July 23,2004. 

Gentlemen: 

NOTICE ( )F APPEAlL 

Please accept this letter and its aclos ms  as Independent Computer Maintenance, LLC’s 
(“ICM’’) appeal of the Schools and Libraries Division (“ELD”)  of the Universal. Service 
Administrative Company (YJSAC.’) Adminis pator’s Decision on Aopeal - Fundine. Year 2002- 
- 2003, dated November 16,2004, Said decisirm denied in full ICM’s appeal of USAC’s 
Commitment Adjustment Letter dated March 16,2004, which letter rescinded in full the Funding 
Request Numbers (“FRNs”) set forth below. A copy of ITSAC’s Administrator’s Decision on 
Appeal - Funding Year 2002-2003 datcd Novzmber 16,2004, is annexed hereto as Enclosure I ,  
A copy of E M ’ S  Appeal to the USAC, a d  i t  5 enclosurcs, is annexed hereto as Enclosure 2. 

By a Commitment Adjustment Letter dated March 16,2004, USAC advised ICM that, 
under the above-referenced Form Application Number, the commitment amount for the 
following FR”s are ‘‘rescinded in full” and requested the mcovcxy of the €un& to the. extent 
indicated below: 

Fundinn Reauest Numb er (“FW’) Rcauested Rec oven 

779828 
799843 
779903 

S 35,775.00 
$ 11,448.00 
!$ -0- 

The USAC’s March 16,2004 Commia ncnt Adjustment decision was justified by USAC 
because: 



1 

. > .  

a Letter of Appear 
Federal Communications Commission , 
Office o f  the Secretmy 
3anuary 7,2005 
Page 9 

firm of Goldberg & Connolly, 66 North Village Avenue, Rockville Centre, NY 1 1570, telephone 
No. 5 16-764-2800, fax No, 5 16-764-2827, amail 9maJ.cus~eoldberaconnollv.com. 



Letter of Appeal 
Federal Communications Commission 
Office of the Secretary 
January 7,2005 
Page 3 

“SLD found similarities in F m n s  470 arid Technology Ptms 
among the applicants associa 4 With this, vendor. This indicates 
that the vendor was i m p m  r ly involved in the Gomw titivc bidding 
process. As a result, the cornnitmat amount is rescinded in full.” 
(Emphasis added) (A copy of the March 16,2004 Commitment 
Adjustment Letter is annexed as Enc1osuI.e A of Enclosure 2.) 

On May 12,2004, ICM submitted its Letter of A:ppeal with respect to the aforesaid 
Commhnent Adjustment Letter citing 8 nun Iber of reavcrns why the proposed Commitment 
Adjustment was improper and wrong, including the fact that ICM had BO contact with the 
applicant, K e m y  Christian Academy, during the period the Form 470 and Technology Plan in 
question was prepared or filed. By letter datd ,Novcmbw 16,2004, the USAC issued an 
Administrator’s Decision of Awed - Funding Year 200:!-2003. denying in full ICM’s appeal, 

The Adm inismtor’s Decision of Amed - Fundin.g Year 2002-2003 cites the following 
reasons for its rejection of EM’S appeal: 

“It has been determined that tl Le applicant documentation 
that was submitted to SLD duling the couxse of the 
Item 25 Selective Review pro( ;em indicates that similarities 
in the Form 470: 75696OO004i 11 729 and twhnology 
plan exist. During the course I f  the appeal review, 
it wns determined that the app icants’ fomi identifier is the 
Form 470 number, standard services ate sought for each 
service category, service or fu ~ction and quantity andfor 
capacity is written in all capita 1 letters. Upon review of the 
Item 25 documentation that wis submitred, it was 
determined that identical langi iage exists for all six 
competitive questions, the tern plate fax back has identical 
wording in what appears to be the same handwriting, and the 
template technology plan has identical warding and format. 
Based upon this documentatim I, it was determined that similarities 

indicate that the onnbal vendc r. Div&xl Cornouter Solutioas, 
hc.. ms imwoperlv involved a the comrsctitive biddiw D~OC ess. 
Consequently, the appeal is del iied in full.” (Emphasis added) 

exist within the F o m  470 and- phn010~V D h  WhlC4 

While ICM was apparently successful in dispelling the reason USAC originally rescinded 
in fuil the F N s ,  to wit, that ICM “was impro;>erly involved in the competition bidding process,” 
the Administrator only modified the original f .riding to find that there was an indication that the 



. . -  

Letter of Appeal 
Federal Communications Commission 
Office of the Secretary 
January 7,2005 
Page 8 

Finally, with respect to the applicability of the decision to other cases, the FCC stated 
that: 

’‘[tlhis revised recovery approach shr 11 apply on a going forward basis to 
all matters for which the USAC has iiot yet issued a demand letter as of 
the affective date of this order, and t( 1 all recovery actions currentIy under 
appeal to either USAC or this agencj ,” Zd. at par. 10. 

Applying this language and this d rective of the FCC to the case at hand and the 
Commitment Adjustment Letter, and the A& ninistrator’i: Decision on Appeal dated November 
16,2004, it is clear that ICM had absolutcty lothing to do with the original application process 
and, as such, it is merely a provider that XI= s to uphold the! provider’s obligations as delineated 
above by the FCC. It is the Kearny Christiar Academy who was the applicant and who obtained 
these grants and, therefore, was the entity that needed to comply with all the rules and 
regulations concerning the application process and, as such, it is that School to whom the 
Schools and Library Division must look to fiist to recover my funding that may have been 
granted in violation of any statute, regulation or mIe. Based upon &is decision, the FCC has 
conclusively decided the issue presented in &is a p p l  and has held that the USAC should 
proceed against the wrongdoing applicant to 1 ecover my questionable payments and not the 
innocent provider. 

CONCLUSION 

For the reasons set for&h above, ICM liereby requwts that the relief requested in this 
appeal be granted and the findins as containes in Unimid Service Administrative Company’s 
letter of March 16,2004 be reversed and that 1111 commitment amounts be reinstated in full. 

As noted in ICM’s earlier appeal, most of the effoits ICM has expended under the 
aforesaid PRNs were labor hours, internet and telephone charges, cabling and other non- 
recoverable items, tberefote, the rescission of he FRNs would be a disastrous and an unusually 
severe hardship on this small business that wo’ rld effectiwly terminate ICM’s ability to continue 
as a viable entity. If these commitment adjusbnents are allowed to remain, not only would the 
management of ICM lose their investment, I5 employees would lose their jobs and a large 
number of Iocal businesses that rely on ICM could also be advcrsely affected. This would occur 
all because of some very serious deficient findings of fact, unsubstantiated conclusions, and 
disregard of the applicable law. Both thc law znd the equity of this situation require this 
Commission to uphold this appeal and reinstah: all the corrmitments at issue in full. 

If you have any further questions COIICC Tling this matter, ptcasa contact the undersigned 
at the address and telephone number indicated above, or our attorney, Gary Marcus, of the law 



Letter of Appeal 
Federal Communications Commission 
Office o f  the Secretary 
January 7,2005 
Page 4 

prior vendor, not XCM, was “improperly invt 11vd in the competitive bidding process” and 
rejected E M ’ S  apptat on that basis, 

Notwithstanding the fact that KM w: LS apparently successful in convincing the 
Administrator that the critical fact USAC ba!;ed its prior decision on was wrong and ICM was 
not improperly involved in the competitive bidding procl:ss, the damage to ICM of rescinding in 
fulI the FRNs remained intact, This determiration by the Administrator must be reversed 
because 1) it was clearly arbitrary and capric ous 2) it fails any test of adequate due process, 3) it 
was decided based upon assumption, conseqmntial avidtmcc and conjtcnue, and 4) it is not 
supported by any factual determinations as \k ell as the &et that it violates the holding and 
directive of the FCC contained in In re Feda-al-State Joint Board on Universal Service, 19 FCC 
Rcd 15252, adopted by the FCC on July 23, ::OW. &xeiiwfter In re Federal-Sfaw]. On 
November 23, 2004, ICM quested the SLD to reconsider i ts decision based upon In re Federal- 
State holding. 

1 .  These determinations by the Unive mal Services Administrative Company (“USAC’) 
were founded upon assumptions which had nc) basis in fixt and were made in the absence of 
sufficient infomation. Since the bases of US AC’s were founded on mere assumption, 
consequential evidence, and conjecture, the A dmioistrator’s Decision was arbitrary and 
capricious. In particular these determinations were wrong for the following reasons: 

A. As stated in ICM’s appeal of tht : Commitmr:nt Adjustment Ectter dated May 12, 
2004, ICM had obtained fiom the USAC web site a copy of the Form 470 or had requested and 
received from Ktarny Christian Academy, a copy of the E~om 470 and technology plan that are 
at issue in this appeal. h addition, ICM had r tquested and received other Forms 470 and 
technical plans associated with other Form, 47 1 Application Numbers being questioned by other 
Commitment Adjustment Letters. ICM oomp xed the Fcnm 470 and technology plan at issue in 
this appeal with othtr Form 470 and technoloi 8 plans which are the subject matter of other 
Commitment Adjustment Letters received by KM. A review of these Forms 470 indicated that 
the Form 470 is a standard form with a few sp E C ~ S  to be completed by the applicant. The form 
itself i s  obviously identical to all other Forms 470 and a detailed analysis of tbe applicant 
completed sections of the Form 470 at issue ir this appeal verses the Forms 470 at issue in the 
other Commitment Adjustmen? Letters indicates that the Forms, while being similar, are 
certainly not identical in all respects. Furthen lore, in all likelihood comparing these Foms 470 
to any other P o n s  470 would yield similar re!:uIts. 

With respect to the technology p am, ICM c+smpared the technology plan at issue 
in this appeal with the other tecbnofogy plans Ileing questioned by other Commitment 
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The FCC hrther stated with res! wt to the ‘7~arty or patties who have committed the 
statutory or rule violation” bt: 

“ We do so recognizing that in man i instances, this will likely be the 
school or library, rather than the service pmvidm.” In re Federal-State, 
19 FCC Rcd at par. 10. 

In reaching this conclusion, the f CC noted that: 

The school or library is the entity th: ~t undertakes the various ~tccssary 
steps in the application process, and receives the direct benefit of any 
services rendered, The school or library submit!; to USAC a completed 
FCC Form 470, setting forth its tech iologica1 needs and the services hr 
which it seeks discounts. The schoo t or library is required to comply 
with the Commission’s competitive 1,iding requirements as set forth in 
Sections 54.504 and 54.51 l(a) of our d e s  and related orders. The school 
or the library is the entity that submi 3 FCC Fomt 471, notifying the 
Administrator of the services that b le been d m d ,  the service providers 
with whom it has entered into agreenients, and an estimate of the funds 
needed ta cover the discounts to be provided on eligible services. 

Id. at par. 11. 

It further went on to discuss that tlte service providers also have to follow the rules 
and regulations, but those arc with regard to 

the supported service, and as such, mi 1st provide h c  services approved for 
funding within the relevant fhding ymr. The scrwice provider is required 
under our rules to provide bencficiarius a choice of payment method, and, 
when the beneficiary has made full pa p e n t  for tlie swicts, to remit 
discount mounts to the beneficiary within twenty days of receipt of the 
reimbursement check But in many si %ation$, the service provider simply 
is not in a position to ensure that all a1 plicable statutory and regulatory 
requirements have been mct. Indeed, n many ins~:mcw, a service provider 
may well be totally unaware of any violation. U u c h  cas es. we art 

fkom the service mouider- (Emphasis 3ddcd) 
convinced that it is both unrea listic anti ineau itable to seek recovery sole ly 

Id. at par. 1 1. 
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To make matters worse, this xoceeding, in its essence, is an attempt to recover 
funds from E M  and, thcrcforc, is an attempt to enforce a f b ~ e i m  of ICM’s property, If any 
civil proceeding deserves the procedural safeguards of Due Process, it is a forfiziturc proceeding. 
This Commission cannot expect a small business Iike ICM, which i s  being fhced with financial 
ruin if it canna reverse these commitment tdjustments, to adequately defend its position when 
the USAC, on deciding ita appeal, considers new evidence that ICM had no notice of or for that 
matter had any knowledge of whatsoever. Based upon this total lack of both substantive and 
procedural due process, this Commission n ust &rant this Appeal, rescind the Commitment 
Adjustment Letter, and reinstate all commiiment amoutits in full. 

C. The proposed commitment acjustmmts should be reversed on quitilblt grounds. 
TCM, which by the USAC’s own admission, had nothing to do with any alleged improprieties in 
the competitive bidding process is being as1 cd to bear the brunt of some other entity’s alleged 
improper acts. If these proposed commitment adjustments m a i n  as proposed, XCM will have 
rendered non-recoverable goods and sexvice s and have effectively received no compensation for 
its efforts which it tendered in accordance ~ i t h  its contractual commitments. On the other hand, 
an applicant who may have been a party to I n improper competitive bidding procedure will have 
received goods and services and have incurr XI no costs for their acquisition. This would be a 
gross injustice where an innocent party is pu nishtd and a culpable party receives an undeserved 
benefit. This Commission has, in the past, rl wiewed the equities of various matters and when, as 
in this case, these equities weighed heavily i I favor of an aggrieved party, this Commission 
waived the technicai requirements of regulat LORS to achiieve a just outcome. Jn re Shawnee 
Library System, 17 FCC Rcd 1 1824, 1 1829 ( Q January 25,2002: In re Folsom Cordova Wnifed 
School District, 16 FCC Rcd 20215,20220 cn November 13,2001. In order to avoid an 
unwarranted hardship to ICM and tu achieve a just rcsuI1, the Commission should issue a waiver 
with respect to the FRNs in issue and the conipetitivc bid rules. On the equity considerations 
alone, the commitment adjustment results shi mld be cancelled and all FWs reinstated in full. 

2. Subsequent to the filing of ICM’s .4ppeal on hllay 12,2004, but prior to the 
Administrator’s Decision on Appeal issued 0.1 November 16,2004, the Federal Communication 
Commission (“FCC’) adopted h re FederuhYtute Joint Board on Universal Service, 19 FCC 
Rcd 15252 on July 23,2004 [herehafttxh n FederaZ-State]. A copy of that decision is 
annexed hereto as ERC~OSUI-C 3, 

This decision, issued by the FCC it response to petitions by various providers, 
directed the USAC to re-direct its efforts to rccover any fiinds that had been allegedly distnbuted 
unlawfully from the providers to the party or [barties who have committed the sratutory or rule 
violation in question. 


